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DCCUMENT KRESUNE
02901 - (A1953022])

(Overtime Compensation during Period of Training). B-189006.
Jujy 11, 1977. 5 pp. ¢+ 2 enclosures (2 pp.).

Decision re: Raymond J. McHanvs; by Robert F. Keller, leputy
Coaptroller General.

Issue Area: Personnel M~nagement and Compensation: Compensation
{305) .

Contact: Office of the General Counsel: Civilian Personnal.

Budget Function: General Governaent: Central Personnel
Management (805).

Organizaticn Concerned: National Archives and Reccrds Service:
Federal Archives and Records Center, Philadelphia, PA.

Authority: Pair Labor Standards Aact of 1974. S U0.S.C. 4109, 5
CQP.R. “10.602 (a)'(h,‘ PCP.”. Chc u10' para. 6-20b(1).
3-186758 (1971)0 39 COIIP. Geno “530

A Federal eeployee requesi«d reconsideration of a
denial of his claim for overtise compensation for a periud spent
in a mandatory training session scheduled ducing an overtine
period. The claim wvas not allowed since the e¢antitlement to
overtime is prohibited by law, and the trainiang did not gualify
under available excentions. The esployee's right to compensation
could not %e enlarged by unauthorized acts of admiristrative
officials. (Author/5()
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HE COMPTROLLER GENERAL
E THE UNITED STATERM

ASHINGTON, D.C. 20348

DECISION

¢0

FILE: B-189006 DATE: Juy 11, 12977

MATTER OF: Raymond J. McManus ~ Overtime Compensiation
During Period o Training

OIGEST: FEaployec claims overtime compensation for
mandatory Saturday training session which
agency erroneously scheduled during over-
time period. Payment of overtime during
training perviod is prohibited by 5 C.F.R.
$ 410.602(a) unless training qualifies
under one of exceptions in 5 C.F.R.
$§ 410.602(b) or agenecy obtains permission
from CSC., Claim may noc be allowed since
entitlement to overtime is prohibited by
law and training dces not qualify under
S C.F.R, § 410.602(b). Employee's right
to conpensation is governsd by applicable
statute and reguiaticn and absent statutory
provision for relief such righta cannot
be enlarged by unauthorized 2cts of admin-
iatrative afficials.

This is in responue to the letter of April 20, 1977, from
Raymou4 J. McManus, appealing the Claims Divisicn Settlement
2-2726648, dated April 8, 1977, denying his cleim for overtime

compensation.

Mr. McManus ig the Chief, Accessions and Disposal Branch,
Federal Archives and Records Center, Philadelphia, Pennsylvania.
He was assigned to a training course from Monday, November 29,
1976, through Saturday, Devember 4, 1976, in Philadelphia.
Becsuse his normal workweek is Monday through Priday, 8 a.m. to
4:30 p.m., Mr. McManus clains overtime for the training performed
nn Saturday, outside of his normal workweek.

The Claims Division denied Mr. McManus' claim for overtime
compensation on the banis that 5 U.S.C. § 4109 (1970) which
prohibits the payment of overtime compensation to an employee
during a period of training. The only exceptions to this
prohibition are those contained in 5 C.F.R. § 410.602(b) (1977).
The Claims Division held that Mr. McManus' situation did not fall
within one of the four exceptions contained in secticn 410.602(b).
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The Claims Division als> stated that certain provisions of
the General Services Adminiytration (GSA) regulations concerring
overtime compensation percained only to nonexempt employees undev
the provisions of the Fair Labor Standards Act of 1974 (FLSA) and
were not applicable to Mr. McManus as an employee holding a positior
classified as exempt from the provisions of the FLSA. Mr. McManus
has now subnitted citastions to a GSA regulation perraining to
compensatory time in liru of overtime pay.

Although the issue was not specifically raised hy Mr. MeManus,
this decision will address the question of whether the overtime
performed by Mr. McManus qualifics under one of the four exceptions,
contained in 5 C.F.R. § 410.602, to the prohibition against the
payment of overtime pay to an employee for the period he is on
training.

Section 410,602 provides:

"(a) Except as provided by paragraph (b) of
this sectien, no funds appropriated or otherwise
availagble to an egency may be used for the payment
of premium pay to an employei: engaged in training
by, in, or through Governmenc¢ facilities or non-
CGovernment facllities.

"(h) The following are excepted from the
provision in paragraph (a) of this section pro- .
hibiting the paymer. of premium pay:

"1) An employee given training during a
periou of duty for which he is already receiving
premi am pay for overtime, night, holiday, or
Sundsry woérk, except that this exception does not
apply to an eamployee assigned to full-time training
at institutions ~f higher learning;

"(2) An employee givizn training at night
because situvations which he must learn to handle
occur only at night;

"(3) An employee given training on overtime.

on a2 holiday, or on a Sunday because the cost of
the training, premium pay included, are less than
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the costes of the same training confined to regular
work hours; a.i

"(4) An employee given training during periods
of temporary sssipgr:'nt covered by § 550.162(c) of
thie chapter.

"(e¢) An employee vho is excepted undex
paragraph (b) of this section is eligible to
receive premiun pay in accordance with the pay
authoritles applicable to him."

Since Mr. McManus' training was during a period for which he
was not receiving premium pay, the trairing was noc conducted at
night, gnd the training was not during a period of temporary assign-
ment, the only one which remains for counsideration is the third
exzeption,

In an administrative report to the Claims Division dated
March 16, 1977, GSA determined that the cost of training, premium
9av included, was more than the cost of holding over r%e employees
to complete the training on Monday. Tharcfore, GS2 argues that the
exzeption contained in 5 C.F.R. § 410.602(b)(3) is not applicable.
Haowever, GSA states that tha attendance at the Satuiday training
session was mandatory. Thus, GSA argues that they can require an
employee's attendance a% a training session during a period for
which premium pay would ordinarily bae paid regardless of whether
the employez would be entitlad to prumium pay under one of the
four exceptions outlined in 5 C.F.R. § 410.602(b).

We believe such a view does not zomply with the regulations
contained in chapter 410 of the Federal Personnel Manual. 1In
particular, paragzraph 6-2.b(1) of that chapter states, in pertinenn:
part that:

"Agencies generally are able “o avoild scheduling
training sessions during periods for which premium
pay would ordinarily be paid. An agency which believes
it is faced with an unavoidaole need to schedule a
training sessior during such a perioé muy (if the
situation 1s not covered by one of the standing
exceptions describaed in * * % [S C.F.R, § 410.602(b)]))
submit a requesct for an exception to the prohibition
on premium pay *# * *, It is urged that such - request
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be submitted sufficiently in advance so thar a
decision can be made on the request and com-
murricated to the agency before the training
begins. Employees parricipating in auch a
training sessinu can then be nade awave of their
pay status for that session. I1f the agency's

request for an exception is rejected (or if
the agency chose not to request an axception),

the trainees ougiit to be informed that their
attendance at that training session would be
voluntary—if it decides to go ashead with the
session as initially planned.” (Emphasis added.)

The above-quoted provision provides that an agency may not
reocuire an employee's attendance at 2 training ression during a
period for which premiuvin pay would othexwise be payable unless the
Civil Service Commission (CSC) has granced an exception ar the
training qualifies under one of the four exceptions in 5 Z.F.R.

§ 410.502(b). Since GSA did not seek an exception from the £SC
and the training did not qualify under one of the four exceptions
in section 410.602(b), GSA was in error to requ’re Mr. McManus to
attend the Saturday training session.

Notwithstanding the above, Mr. McManus is not entitled to
overtime compensation for cne Saturday training since the payment
of premium pay is srohibited unless: the training qualifies under
one of the above-duvscribed exceptions. As stated above, Mr. McManus'
training did not so qualify. 1t is clear that an employee's right
to compensation 1s governed by applicable statute and regulation
and absent any rtatutory provision for relief such riguts cannot
be enlarged by the unauthorized acts of administrative oificials.
Matter of Dr. Keith A. Baker, B-~186758, March 23, 1977. Accordingly,
overtime couwpen.  tion may not be paid to Mr. McManus for the training
performed on Saturday, December 4, 1976. Neither may he be granted
compensatory time in lieu of overtime for the period of training
since an employee must qualify for overtime pay in order to be
eligible for compensatory time. See 39 Comp. Gen. 433 (1959).
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In view of the above, Mr. McManus' claim for overtime
compensation or compensatory time in lieu of overtime compen-
sgtion must be denied.

f
. <4771
peputy Compl:roller(&rnerzl
of the United States
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Direcrer, Claime I 'vision

sty
Comptroller Ceneral @ .'w

Raymond J. MeManus - Claine for overtime compemsation -
1-109006-0.M,

Paturned hevevith 1is file 2-2726648 along vith our deelsion in this
nattar, 3-189006, dated today.

Attachments




COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20340

B~189106
JuL 111977

Tha Monorable Richard Schwaiker
Taitcd Statas Senate

Laar Sanstoy Schweikar:

Further vefearcnce is made to your letter dated January 17,
1977, cencerning the claim of Mr. Raymoad J. McManus, 247 Revare
Boad, Cliftom Heights, Pemasylvauia 13018 for overtims compen-
sation,

Enclosed is a copy of our decision of today in which we held
that current lav and regulation proliibit the payment of overtime
compansation or cowpensatory time in lieu of overtime compensation
wder the ciremstances in his case., Ye vegrat that we wvers unable
to provide a nie favorsble respounss to your ccastituent.

Siucerely yours,

R. F.'Rellar

Deputy’ Couptroller General
of the United States

Eanclosure





